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UK developments

Of relevance to
All firms

FCA speech on “Compliance, Culture and Evolving Regulatory
Expectations”
On 26 April 2021, the FCA published a speech delivered by Mark Steward
(Executive Director of Enforcement and Market Oversight) on 31 March
2021, on compliance, culture and evolving regulatory expectations. Extracts
from the speech are set out below.
The speech highlights:
▪ The Senior Managers Regime (SMR) has changed the way firms
allocate responsibilities, align those responsibilities to relevant
controls and ensure oversight as to how these controls operate down
the line.
▪ The 5 Conduct Questions (5CQ), which start with ‘tone from the top’,
are increasingly focussing on ‘tone from within’ which requires every
person in an organisation to be personally accountable and engaged.
▪ Every employee of a regulated firm is subject to individual conduct
rules, which impose broad obligations.
▪ The SMR and 5CQ questions require firms to think about how a system
or function might fail because of non-compliance, and they inject a
sharper focus on conduct risk into the fabric of an organisation.
▪ As demonstrated by enforcement cases, failures are not necessarily
failures of compliance, but the consequence of choices made by
individuals.
The SMR regime
The SMR regime has wrought some profound changes in the way firms
allocate responsibilities, align those responsibilities to relevant controls
and ensure oversight as to how these controls operate down the line.
Implementing the new regime has meant firms have built into their systems
explicit reasonable steps to prevent non-compliance. This has required an
assessment of what may make a particular control system or function more
vulnerable to failure because it is in those places that the senior manager’s
reasonable steps need to be particularly evident.
Self-evidently, to be reasonable, those steps must be properly implemented
and they must be effective. By imposing personal liability, the regime uses
self-interest – in this case the senior manager’s self-interest in avoiding
liability – to avoid the bear pit of enforcement. This is a virtuous circle: what
protects senior management from liability also reduces (though cannot
guarantee) the risk of non-compliance more generally within firms.
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The 5 Conduct Questions or 5CQ
The FCA has undertaken a uniquely nurturing role in this transformation and
developed a new tool, the 5 conduct questions or 5CQ, expressly to help
firms implement more effective change programmes as well as helping the
FCA to interrogate progress.
The 5CQ are addressed to firms and require self-reflective answers to the
following:
▪ What proactive steps do you take as a firm to identify the conduct
risks inherent within your business?
▪ How do you encourage the individuals who work in front, middle,
back office, control and support functions to feel and be responsible
for managing the conduct of their business?
▪ What support (broadly defined) does the firm put in place to enable
those who work for it to improve the conduct of their business or
function?
▪ How does the Board and ExCo (or appropriate senior management)
gain oversight of the conduct of business within their organisation
and, equally importantly, how does the Board or ExCo consider the
conduct implications of the strategic decisions that they make?
▪ Has the firm assessed whether there are any other activities that it
undertakes that could undermine strategies put in place to improve
conduct?
The FCA are considering a sixth question which will interrogate firms on
diversity and inclusion, another telling indicator of culture.
Embedding behavioural change
The Senior Managers Regime and the FCA’s 5CQ questions are great
drivers of a different approach because they require firms to think about
behaviour at the point it might fail. The senior managers statutory duty of
responsibility is based on steps taken to avoid or prevent non-compliance
which requires an acutely calibrated assessment of how a system or function
might fail because of non-compliance. The focus on points of failure not
only encourages greater awareness, it also promotes better calculations
of judgement. The focus on points of failure not only encourages greater
awareness, it also promotes better calculations of judgement
In summary, the FCA believes that the Senior Managers Regime is a cogent
framework for injecting sharper focus on conduct risk into the fabric of an
organisation. The rules here do not exist as externalities, they are under the
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skin of the firm. And the 5CQ approach is one that is also engaging firms
with the challenge of transformational change, starting with the ‘tone from
the top’, burrowing down and into the firm’s roots.
https://www.fca.org.uk/news/speeches/compliance-culture-and-evolvingregulatory-expectations-mark-steward
FCA’s speech on regulating the UK as a global financial centre
On 13 April, the FCA published a speech delivered by Nausicaa Delfas
(Executive Director of International and Interim Chief Operating Officer)
on regulating the UK as a global financial centre. Extracts of the speech are
set out below.
Regulating for UK markets
Post-Brexit, in the wholesale market, the FCA is already taking steps to
better tailor it rules and practices. Its newfound position allows the FCA to
have a new, more nimble approach to domestic policymaking. It can focus
on using this new flexibility for the global markets we host in the UK, and to
better meet consumers’ needs. This, in turn, will make the UK an even more
attractive place for global financial services.
In particular, the FCA provides three examples how it can now focus on what
works for UK markets, whilst always having an eye to global standards: (a)
the Double Volume Cap (DVC) provision in UK MIFIR; (b) the FCA currently
designing the mechanics of the forthcoming Long-Term Assets Funds
regime together with HMT; and (c) the Investment Firms Prudential Review
(IFPR).
Looking to the longer term
The speech also addresses the FCA’s long-term approach to regulating
the UK as a global financial centre. Alongside other regulators, the FCA
has been asked by HM Treasury to formally integrate into the way it
regulates, the goal of moving to a net zero economy in the UK by 2050,
and the FCA intends to consult by mid-2021 on proposals for disclosures
aligned with the recommendations of the FSB’s Task Force on Climaterelated Financial Disclosures (TCFD) by asset managers, life insurers and
FCA-regulated pension providers. HM Treasury’s is reviewing how to adapt
the UK’s regulatory and legislative framework now that the UK has left the
EU. A central element of the new framework is the proposed transfer of
responsibility to the regulators for maintaining the firm-facing requirements
that currently sit on the statute book. This transfer is an essential piece of
work. It will provide for an even more agile and coherent regulatory regime
for the UK – one that will enable us to keep pace with the changing needs
of firms, markets and consumers over time. The FCA is also considering the
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recommendations of Lord Hill’s review of the UK Listings Regime, and Ron
Kalifa’s review of UK FinTech.
In terms of the FCA’s approach to international firms, Ms Delfas notes
that the: (i) standards that the FCA applies to international firms seeking
authorisation will be the same as those that it applies in its ongoing
supervision of firms; (ii) the FCA has also clarified that it expects firms
seeking authorisation to have an active place of business in the UK to enable
the FCA to effectively supervise their UK activities; (iii) the FCA will look
carefully at a firm whose home jurisdiction’s insolvency rules are not well
aligned with the UK’s; (iv) the FCA is closely involved in the negotiations for
a mutual recognition agreement with Switzerland, and other bilateral work,
and it has also been working closely with US counterparts to ensure UK
firms’ access to US markets continues and is strengthened; (v) the FCA will
support the government in its ongoing Free Trade Agreement negotiations
with the US; (vi) the FCA has provided technical advice to HM Treasury as part
of their recent agreement on the UK–EU Memorandum of Understanding
– this will be one of the pillars of the UK’s future relationship with the EU;
and (vii) the FCA has signed Memoranda of Understanding with regulators
across Europe, and with the European Supervisory Authorities.
https://www.fca.org.uk/news/speeches/regulating-uk-global-financialcentre
FCA speech on “Cautious optimism for the post-pandemic world”
On 22 April 2021, Charles Randell, Chair of the FCA, gave a speech to the
Finance & Leasing Association.
The highlights were:
▪ To be effective in the new world of financial services that coronavirus
has brought forward, the FCA must enforce the gateway to
authorisation; focus on the basics; focus on outcomes; and use its
rulebook better and faster and be more agile and confident in using
its Principles for Businesses to take action against those firms which
are not doing the right thing.
▪ The FCA must also reshape itself to be able to deliver on the items
above
▪ To make the transformation last, the FCA must state clearly the
outcomes it wants, measure these outcomes and be transparent
about whether it has achieved them
https://www.fca.org.uk/news/speeches/cautious-optimism-postpandemic-world
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FCA webpage on climate change and sustainable finance
On 23 April 2021, the FCA published a new webpage on climate change and
sustainable finance. The FCA states that its sustainable finance strategy is
based on 3 themes:
▪ Transparency – promoting good disclosures along the investment
chain.
▪ Trust – ensuring that the market delivers sustainable finance
instruments and products that genuinely meet investors’ sustainability
preferences.
▪ Tools – Government, regulators and industry all working together to
share experience, develop guidance and tools, and provide mutual
support as the challenges of climate change are addressed.
The FCA notes that the Chancellor’s remit letter to it in March stated that
it should consider the Government’s commitment to achieve a net-zero
economy by 2050 when it works to advance its objectives and perform
its functions as a regulator – the FCA will thus continue to broaden and
deepen its sustainable finance strategy.
The FCA notes:
▪ Task Force on Climate-related Financial Disclosures (TCFD) was set
up by the Financial Stability Board in 2015 to identify the market’s
climate-related information needs and develop a set of climaterelated disclosure recommendations. The FCA continues to work on
the cross-Whitehall and regulator taskforce on setting out a strategy
towards mandatory TCFD-aligned disclosures across the UK by 2025.
This includes our work on TCFD-aligned disclosures by listed issuers
and asset managers, life insurers and FCA-regulated pension funds.
▪ In 2019, the FCA established the Climate Financial Risk Forum
(CFRF) with the Prudential Regulation Authority (PRA). The CFRF
brings together senior financial sector representatives to share their
experiences in managing climate-related risks and opportunities. It
has also published a number of guides, developed by industry for
industry use, covering topics such as disclosure, scenario analysis, risk
management and innovation.
▪ The FCA will continue to work closely with the Financial Reporting
Council FRC, other regulators and industry as firms continue to
develop their stewardship strategies.
▪ The FCA is a member of the Sustainable Finance Taskforce (STF)
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under the International Organization of Securities Commissions
and co-chairs the workstream on issuers’ sustainability disclosures
– this workstream is collaborating closely with the International
Financial Reporting Standards Foundation, which is working towards
establishing a Sustainability Standards Board to develop a corporate
reporting standard on sustainability. The STF work also aims to
improve asset managers’ sustainability disclosures and investor
protection, as well as considering the role of the ESG rating and data
providers.
https://www.fca.org.uk/firms/climate-change-sustainable-finance
FCA bans and fines financial adviser £68,300 for lacking honesty and
integrity
On 15 April 2021, the FCA banned Simon Varley from working in financial
services and fined him £68,300 for knowingly performing a controlled
function without approval and for providing investment advice to retail
customers when he knew he was not qualified or approved to do so. The
FCA also found that Mr Varley failed to act with integrity as a Director (CF1)
and Compliance Oversight (CF10) controlled function (CF) holder and is
therefore not a fit and proper person.
Mr Varley worked at Dickinsons Financial Management Limited (Dickinsons),
a small financial advisory firm where he held a customer adviser function
(CF30) until January 2013. Following the Retail Distribution Review,
the FCA introduced rules requiring that advisers hold a minimum level
of qualification to be approved for a CF30 function. Although his CF30
approval was removed in January 2013 by the FCA at his request, Mr
Varley still continued to advise retail customers between January 2013 and
September 2017.
Mr Varley repeatedly misled his fellow directors by providing false
information in board meetings about sitting and passing the relevant
exams required for him to continue advising, and falsely claiming that he
had applied to the FCA for approval as a CF30 but that the FCA had not
updated the Financial Services Register. In fact, no application was ever
made. Mr Varley also knowingly facilitated the provision of false information
to Dickinsons’ PII (professional indemnity insurance) providers about the
qualifications he held, in order to be insured to advise retail investors after
2013.
As part of his CF10 function, Mr Varley was required to provide regulatory
information to the FCA in Dickinsons’ Retail Mediation Activities Returns.
In discharging this responsibility, Mr Varley knowingly misled the FCA into
believing that only 1 person at Dickinsons was providing retail investment
advice to customers instead of 2. He also provided explanations to the FCA
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that were untrue to conceal his own misconduct.
The false information provided to Dickinsons’ PII providers and to the
FCA created the potential risk of loss to consumers, as Mr Varley was not
qualified to provide the advice and, subsequently, his advice was deemed
to be uninsured. Mr Varley’s actions led to Dickinsons going into voluntary
liquidation and being dissolved.
https://www.fca.org.uk/news/press-releases/fca-bans-fines-financialadviser-lacking-honesty-integrity
https://www.fca.org.uk/publication/final-notices/simon-john-varley.pdf
FCA consults on strengthening investor protections in special purpose
acquisition companies (SPACs)
On 30 April 2021, the FCA launched a consultation on proposed changes to
its Listing Rules for certain special purpose acquisition companies (SPACs).
In CP21/10, the FCA proposes amending rules to allow an alternative
approach for listed SPACs that are able to demonstrate the higher levels of
investor protection that have developed in certain overseas jurisdictions.
Currently, a SPAC listing is typically suspended at the point it identifies an
acquisition target. Suspension seeks to preserve market integrity during
a period when limited information on a prospective deal could result in
disorderly trading in a SPAC’s shares. However, suspension results in investors
being locked into a SPAC at the point a target is announced, potentially for
many months prior to completion, which is undesirable for investors and
issuers. The FCA are proposing that SPACs that comply with higher levels of
investor protection should not be subject to this requirement.
The disclosure and investor protection features the FCA propose SPACs
should use, in order to avoid suspension, and on which the consultation
seeks feedback, include:
▪ setting a minimum amount of £200m to be raised when a SPAC’s
shares are initially listed, to encourage a high level of institutional
investor participation
▪ ensuring monies raised from public shareholders are ring-fenced to
either fund an acquisition, or be returned to shareholders, less any
amounts agreed to be used for the running costs of the SPAC
▪ ensuring shareholder approval for any proposed acquisition, based
on sufficient disclosure of key terms and a confirmation that terms
are fair and reasonable if any of the SPAC’s directors have a conflict
of interest relating to a target company
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▪ a ‘redemption’ option allowing investors to exit a SPAC prior to any
acquisition being completed, and a time limit on a SPAC’s operating
period if no acquisition is completed
▪ sufficient disclosures being provided to investors on key terms and
risks from the SPAC IPO through to the announcement and conclusion
of any reverse takeover deal
SPAC issuers unable to meet the conditions, or those choosing not to, will
continue to be subject to a presumption of suspension. The consultation is
open until 28 May 2021.
https://www.fca.org.uk/publications/consultation-papers/cp21-10investor-protection-measures-special-purpose-acquisition-companiesproposed-changes-listing
FCA sets out proposals to strengthen its financial promotion rules for
high-risk investments
On 29 April 2021, following feedback to its Call for Input (CFI) on Consumer
Investments, the FCA has published proposals to strengthen its financial
promotion rules for high-risk investments to help retail investors make
more effective decisions.
The discussion paper focuses on 3 main areas where the FCA intends to
strengthen its financial promotion rules to help investors make more
effective decisions that meet their savings and investment needs:
▪ The classification of high-risk investments: The FCA’s classification
of investments determines the level of marketing restrictions that
applies to that investment. The FCA is seeking views on whether more
types of investments should be subject to marketing restrictions and
what marketing restrictions should apply, for example for equity
shares and Peer-to-Peer agreements.
▪ Further segmenting the high-risk investments market: The FCA is
concerned that despite its existing marketing restrictions, too many
consumers are still investing in inappropriate high-risk investments
which do not meet their needs. Therefore, the FCA plans to
strengthen its rules to further segment high-risk investments from
other investments and is seeking views on how best to achieve this.
The FCA is considering what improvements could be made to risk
warnings, which are often perceived as white noise to many investors
and often do not convey the genuine possibility of an investment
loss. Other suggestions in the paper include requiring consumers to
watch educational videos or to pass an online test to demonstrate
sufficient knowledge about financial products. This could help
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prevent consumers from simply clicking through and accessing highrisk investments that they do not understand.
▪ The approval of financial promotions: Firms which approve financial
promotions for unauthorised persons play a key role in ensuring
those promotions meet the standards we expect. The FCA is seeking
views on whether there should be more requirements for these firms
to monitor a financial promotion on an ongoing basis, after approval,
to ensure it remains clear, fair and not misleading.
The FCA is inviting feedback on its discussion paper by 1 July 2021.
https://www.fca.org.uk/publications/discussion-papers/dp21-1strengthening-financial-promotion-rules-high-risk-investments-firmsapproving-financial-promotions
FCA’s business plan for 2021/2022
On 20 April 2021, the FCA announced that it would publish its 2021/22
Business Plan in July, rather than April. The Business Plan will be published
alongside its 2020/21 Annual Report and Accounts, and will include an
update on its plans for transforming the FCA.
https://www.fca.org.uk/news/statements/fca-business-plan-2021-22
FCA Second consultation on new prudential regime for UK investment
firms
The Investment Firm Prudential Regime (IFPR) introduces a new prudential
regime for MiFID investment firms regulated by the FCA. It will create
a single, proportionate regime that reflects firms’ size and business.
The regime focuses prudential requirements on the potential harm to
consumers, clients, and the market. It includes the amount of liquid assets
and capital levels a firm should hold to enable it to wind down in an orderly
way if required. The regime should provide for better competition between
firms and simplify requirements for new market entrants.
On 19 April 2021, the FCA published the second of the 3 consultations and
the FCA is asking for views on:
▪ remaining aspects on own funds requirements (such as the Fixed
Overheads Requirement)
▪ the basic liquid assets requirement
▪ remuneration requirements
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▪ risk management – the Internal Capital and Risk Assessment (ICARA)
process
The consultation is open until 28 May 2021.
https://www.fca.org.uk/publications/consultation-papers/cp21-7-new-ukprudential-regime-mifid-investment-firms
Technical negotiations concluded on the UK and EU Memorandum of
Understanding (MoU)
On 26 March 2021, HM Treasury (HMT) announced that technical
negotiations were concluded on the UK and EU MoU. HMT states that
formal steps need to be undertaken on both sides before the MoU can be
signed but it is expected that this can be done expeditiously.
The MoU, once signed, creates the framework for voluntary regulatory
cooperation in financial services between the UK and the EU. The MoU will
establish the Joint UK-EU Financial Regulatory Forum, which will serve as a
platform to facilitate dialogue on financial services issues.
https://www.gov.uk/government/news/technical-negotiations-concludedon-uk-eu-memorandum-of-understanding
FCA secures bankruptcy of 3 individuals involved in an unauthorised
share scheme
On 6 May 2020, following a trial, the High Court ordered the payment of
nearly £3.62 million in restitution to members of the public who bought
shares that were promoted unlawfully.
The defendants (Lee Skinner, Tyrone Miller, Clive Mongelard and Karen
Ferreira) failed to satisfy this order. Subsequently, the FCA made applications
to the court to petition for the bankruptcy of 3 of the defendants and
bankruptcy orders were made against:
▪ Lee Skinner on 4 February 2021
▪ Tyrone Miller on 23 March 2021
▪ Clive Mongelard (aka Clive Harris) on 6 April 2021
The Official Receiver (or a Trustee in Bankruptcy) will investigate the
financial affairs of the bankrupts and administer their estates.
The fourth defendant, Karen Ferreira, has made an application to appeal the
Judgment against her. Enforcement of this Judgment has been suspended
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pending the Court of Appeals’ decision.
https://www.fca.org.uk/news/news-stories/fca-secures-bankruptcyindividuals-unauthorised-share-scheme
Global Anti-Corruption Sanctions Regime 2021
On 26 April 2021, the Global Anti-Corruption (GAC) sanctions regime was
established via The Global Anti-Corruption Sanctions Regulations 2021. The
primary legislation underpinning the Regulations is the Sanctions and AntiMoney Laundering Act 2018.
The GAC sanctions regime allows the UK government to impose sanctions
in response to serious corruption around the world. The regime is not
intended to target individual countries, but individuals or organisations
involved in serious corruption.
The measures which can be imposed under the GAC sanctions regime are
travel bans and asset freezes.
In addition, as required by Section 43 of the Sanctions and Anti-Money
Laundering Act 2018, HM Treasury has published guidance by the Foreign,
Commonwealth & Development Office and the Office of Financial Sanctions
Implementation to assist in the implementation of, and compliance with,
the Regulations. The guidance specifically covers the prohibitions and
requirements imposed by the Regulations, as well as best practice for
complying with the prohibitions and requirements, the enforcement of
them, and circumstances where they do not apply.
HM Treasury has also published an information note for non-government
organisations.
Sanctions under the regime were also announced on 26 April 2021. The
UK imposed sanctions on individuals who have been involved in serious
corruption from 6 particular countries: on 14 individuals involved in the $230
million tax fraud in Russia, perpetrated by an organised crime group, and
uncovered by Sergei Magnitsky; on Ajay, Atul and Rajesh Gupta, and their
associate Salim Essa, for their roles in serious corruption, those individuals
were at the heart of a persistent pattern of corruption in South Africa which
caused significant damage to its economy and directly harmed the South
African people; three individuals involved in serious corruption in Honduras,
Nicaragua and Guatemala – including facilitating bribes to support a drug
trafficking cartel; finally, on the Sudanese businessman Ashraf Seed Ahmed
Hussein Ali, known also as Al Cardinal, for the misappropriation of significant
amounts of state assets in one of the very poorest countries in the world.
The full list of designations under regulations made under the Sanctions
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and Anti-Money Laundering Act 2018 can be found on the UK sanctions list
on GOV.UK.
Regulation
https://www.legislation.gov.uk/uksi/2021/488/pdfs/uksi_20210488_
en.pdf
Guidance
https://www.legislation.gov.uk/uksi/2021/488/pdfs/uksiem_20210488_
en.pdf
Information note
https://www.gov.uk/government/publications/global-anti-corruptionsanctions-information-note-for-non-government-organisations/globalanti-corruption-sanctions-information-note-for-non-governmentorganisations
Foreign Secretary’s statement to Parliament, April 2021
https://www.gov.uk/government/speeches/global-anti-corruptionsanctions-regime-foreign-secretarys-statement-to-parliament-april2021#:~:text=The%20Foreign%20Secretary%20has%20announced,new%20Global%20Anti%2DCorruption%20regime.&text=Corruption%20
has%20an%20immensely%20corrosive,their%20people%20trapped%20
in%20poverty
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